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WHERE SUIT FOB SPECIFIC PERFORMANCE OP CONTRACT FOR SALE OF LAND MAY 
BE BROUGHT CODE SECTION 3214 OF CODE. 

Editors Virginia Law Register: 

A suit is brought in a certain county to compel specific performance of a 
contract alleged to have been made by defendant for the sale of certain 
real estate lying in that county. The defendant files a plea to the jurisdic- 
tion of the court, averring that the supposed cause of action did not arise, 
nor did the defendant reside within the jurisdiction of said court, but that 
said supposed cause of action arose in another county (naming it), where 
the defendant resides, and that process was served upon him in his said 
place of residence. To this plea the plaintiff demurs. Can the court take 
jurisdiction in such a case? 

Apart from legislative authority, it could not. For, by the common 
law, even where the action was local, if the facts arose out of the county, 
such action was not maintainable therein; and, if transitory, it could not 
be instituted where the defendant neither resided nor was served with pro- 
cess. 

These rules of the common law have been modified by statute (Va. Code 
'87, ch. 157), so that in any given case we must determine wnether it is 
governed by the old law or by some exception engrafted thereon by the 
legislature. 

First, then, what is the nature of a suit for specific performance? Is 
it local or transitory? In Coon v. Cook, 6 Ind. 268, it is said that a suit 
for specific performance operates upon the person, and may be brought in 
any county where the defendant resides. In Johnson v. Woodworth, 24 
Oregon, 494, the court says a suit for specific performance is a suit in per- 
sonam and not one in rem. In Brown v. Dismond, 100 Mass. 269, held: A 
suit for specific performance of a contract proceeds in personam, and may 
be maintained in any court of equity which has jurisdiction of the parties, 
even if the land lies in another State or foreign country. In Wicks v. 
Caruthers, 13 Lea (Tenn.), 353, held that a court of equity will not at- 
tempt to compel a party to convey land unless he is a resident within the 
territorial jurisdiction of the court, although process was served on him 
while he was within the jurisdiction of the court. And, finally, in Mont- 
gomery v. U. 8., 36 Fed. Rep. 4, the court uses the following language: 
"This is not a local action to recover the possession of the land, but a 
transitory one to enforce the specific performance of a contract concerning 
the same. In such a proceeding a court of equity operates by its decree in 
personam, on the defendants, and not in rem, on the subject matter." 

By the common law, then, this suit could not be brought where the land 
lay, if that wa3 the only ground of jurisdiction. Is any such authority to 
be found in our statutes? The plaintiff relies upon sec. 3214, sub. sec. 
4, of the Code, which provides: 

"Any action at law, or suit in equity, except where it is otherwise spe- 
cially provided, may be brought in any county or corporation ... if it be 
to recover land . . . wherein such land or any part thereof may be." 

Is a suit for specific performance a suit to "recover land" within the 
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purview of this statute? The real significance of any term depends upon 
the connection in which it is used. In Powell v. Powell, 84 Va. 416-'17, 
the word "recover" in Code '73, ch. 145, sec. 9 (Code '87, sec. 2904), was 
construed to mean "receive"; and by other courts it has been defined as 
"being successful in a suit," or "obtaining a final judgment," etc. But in 
the statute above quoted it seems to have been used in its popular sense, 
of getting back what a person once had and of which he has been de- 
prived. This idea does not attach to a suit for specific performance. The 
claim in such a suit is not that the plaintiff owned the property at any 
time, but that the defendant agreed to sell the same, and has broken his 
contract. An action to recover land is an action in rem, while a suit for 
specific performance is, as we have seen, an action in personam — a transi- 
tory and not a local action. 

(See again Worthington v. Lee, 61 Md. 530; Gill v. Wells, 59 Md. 492; 
Davis v. Parker, 14 Allen, 94; Burrell v. Eames, 5 Wis. 260; Hassie v. 
Watts, 6 Cranch 158; Penn v. Baltimore, 1 Ves. 444; DeEart v. DeHart, 
15 Ind. 167 ; Gardner v. Ogden, 22 N. Y. 327 ; Sutphen v. Fowler, 9 Paige, 
281). 

Inasmuch, therefore, as a suit for specific performance was by the com- 
mon law a personal action, and as the rules governing such action must be 
taken to remain in force unless clearly abrogated by the legislature, it 
would seem that the statute invoked by the plaintiff was not intended, 
and is not sufficient to justify the court in retaining jurisdiction of a suit 
like the one in question. 

The statutes of the various States touching the location of causes of 
action differ widely in purpose and phraseology. In New York, for in- 
stance, section 123 of the Code (Laws 1849) provides that, "actions for 
the following causes must be tried in the county in which the subject of 
the action, or some part thereof, is situated: 

1. For the recovery of real property, or of an estate or interest therein, 
or for the determination, in any form, of such right or interest, and for 
injuries to real property," etc. 

In a suit under this statute to compel the conveyance of a farm to the 
plaintiff, on the ground that defendant held same in trust for plaintiff's 
grantor and subject to his demand, the court decided that this was an 
action for the recovery of real property, and also for the determination of 
an estate, right or interest therein, and that such a suit had to be brought 
in the county where the land was situated, regardless of the place of con- 
tract or residence of the parties. (Ring v. McGoun, 3 Sanf'd, 524.) 

The facts of that case would doubtless make the same ruling proper un- 
der our statute, but it is apparent that many cases are made local by the 
New York Act, which with us remain transitory. 

The case in which we were led to make an examination of the subject 
here discussed was settled out of court, so that a decision upon said de- 
murrer became unnecessary. The point may be of interest to your readers. 
If so considered, you are at liberty to use this memorandum for the Regis- 
tee — otherwise, not. A. W. Patterson. 

Richmond, Va. 



